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SESLER V. MONTGOMERY. 2"]\ 

RECENT AMERICAN DECISIONS. 

Supreme Court of California. 

SESLER v. MONTGOMERY. 

1. The speaking of slanderous words by a husband to his wife, is a publication 
of them. 

2. A communication by a husband to his wife, in regard to a female friend of 
hers, accusing her of perjury and want of chastity, held, not privileged where the 
husband and wife were on bad terms and the plaintiff had testified in her behalf 
in divorce proceedings between them. 

3. Under a statute providing that evidence is to be estimated, not only by its own 
intrinsic weight, but also according to the evidence which it is in the power of one 
side to produce and the other to contradict, comment to the jury upon the failure 
of defendant to introduce his wife to corroborate his own testimony, is proper. 

Appeal from the Superior Court of Alameda county. 

Action by Mary A. Sesler against A. Montgomery for 
slander. Judgment for plaintiff, and defendant appeals. 

Estee, Wilson & McCutchen, /. C. Martin, and IV. F. Goad t 
for appellant. 

W. W. Allen, A. R. Cotton, and IV. H. H. Hart, for respon- 
dent. 

Hayne, C. December 3, 1888. Action for slander. Ver- 
dict and judgment for plaintiff. Defendant appeals. Several 
points are made. 

1. It is said that there was no publication. The facts are 
that the words were spoken to the defendant's wife, and were 
overheard by the plaintiff, who was listening in the corridor. 
The point is that husband and wife are in law one person, and 
that therefore a communication between them is not " pub- 
lished," within the meaning of the law of slander. It is to be 
observed that this is a different thing from saying that the 
communication was privileged. There must be a publication 
before the question of privilege can arise. We have not been 
referred by appellant to any decision in support of the precise 
point, except Trumbull v. Gibbons (1818), 3 City H. Rec. (N. 
Y.) 97, decided by an inferior court. We have not had access 
to this report, but from the mention of the case in Townshend 
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on Slander, we should infer that the decision proceeded on 
another ground, and that what is said in relation to the ques- 
tion in hand, is merely a dictum. Nor have we been able to 
find any case exactly in point. Upon principle, we should say 
that there was a publication. That husband and wife are one 
person, is a mere fiction, and is not true for all purposes. The 
tendency of modern law, especially in California, is certainly 
not to extend the operation of the fiction. Nor do we see any 
reason why it should be extended, at least in the present direc- 
tion. The reputation of a woman can certainly be injured by 
slanderous communications to her female friends ; and the fact 
that the communication came through a husband, would not 
ordinarily deprive it of its injurious effect. Furthermore, if 
husband and wife are one person to the extent that a commu- 
nication from the husband to the wife, concerning a third 
person is not published, it would seem to follow that a com- 
munication from a third person to one of the spouses concern- 
ing the other, would not be a communication concerning a 
third person, so as to constitute a slander. But the contrary 
has been decided. A communication to one of the spouses 
concerning the other may be slander : Wenman v. Ash (1853), 
13 C. B. 836; Schenck v. Schenck (1843), 20 N. J. L. 208; 
Odgers on Lib. & Sland. * 1 5 2, * 1 5 3. That the result is the same 
in each case, is stated by Townshend, who says: "The hus- 
band or wife of the author or publisher, or the husband or wife 
of him, or whose affairs the slander concerns, is regarded as a 
third person : " Townshend on Lib. & Sland. § 95. We think, 
therefore, that a communication from a husband to his wife 
may constitute a publication. 

2. It is contended that there was no evidence that the wife 
heard or understood the words uttered. The words imputed 
to the plaintiff perjury and a want of chastity, and hence were 
slanderous per se. They were not ambiguous, and were spoken 
of the plaintiff, and could not have referred to any other per- 
son. This being the case, the only possible point that can be 
made in this regard is that there is no proof that the wife heard 
or understood the words at all. It is certainly true that the 
slanderous words must be heard and understood. And it may 
be conceded that the burden is on the plaintiff to prove the 
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hearing and understanding. But where a man converses with 
his wife in a room in such a tone of voice that he can be heard 
and understood by a person outside of the room, it is hardly 
possible that the wife did not hear and understand him. If the 
wife was deaf, or did not understand the language, or any other 
peculiar circumstance existed to prevent what would be the 
ordinary result, we think the defendant should have proved it. 
What was proved was sufficient to overcome the burden we 
have assumed to be on the plaintiff in the first instance. 

3. It is urged that the communication was privileged. The 
Code provides that a privileged communication is one made 
"in a communication, without malice, to a person interested 
therein, by one who is also interested, or by one who stands in 
such a relation to the person interested as to afford a reason- 
able ground for supposing the motive for the communication 
innocent, or who is requested by the person interested to give 
the information." Civil Code, § 47. It is clear from the above 
that, if there be malice, the communication cannot be privileged, 
and the question of the existence of malice is one for the jury. 
In this case the jury was instructed that, if no malice was 
shown, the communication was privileged. It must be assumed 
from their verdict, therefore, that they believed that there was 
malice; and, although malice is not to be inferred from the 
mere fact of the publication (Id. § 48), we cannot say from the 
record that the jury was not justified in finding the existence 
of malice. The circumstances were such as to negative the 
theory that the communication was for justifiable purposes. 
At the time it was made, the defendant was on bad ter/ns with 
his wife. A suit for the annulment of the marriage was then 
pending. The plaintiff was an acquaintance of the wife, and 
had come, at the wife's request, to give the protection of her 
presence against any outbreak on the part of the husband. 
She had testified on behalf of the wife in the suit above men- 
tioned. The charge of perjury was probably made by the 
husband with reference to this testimony, and the inference is 
strong that it was resentment on his part at her testifying on 
the part of the wife, and not solicitude for the welfare of his 
family, that caused him to utter the slander. This inference 
is not weakened by the circumstance that the interview be- 
Vol. XXXVII.— 18 
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tween the defendant and his wife was a stormy one ; that he 
" became so excited " that he called his wife a liar ; that the 
communication with reference to plaintiff was coarse and 
brutal in its nature; and that "he spoke in an angry tone." 
Taking everything together, we think there was evidence from 
which the jury could infer malice. Hence the communication 
was not privileged. 

4. It is claimed that there was an irregularity of counsel for 
the plaintiff in the argument to the jury. During the trial the 
plaintiff called the defendant's wife to the stand, and after she 
had been sworn, and testified that she was his wife, the defend- 
ant's counsel objected to any further testimony from her, on 
the ground that the consent of the defendant to her being a 
witness had not been obtained. There was no ruling upon the 
point. The plaintiff withdrew the witness, and she was not 
subsequently recalled by either party. This left a direct con- 
flict between the plaintiff and the defendant as to whether the 
slanderous words were uttered. The plaintiff affirmed the 
fact, and the defendant positively denied it. During the argu- 
ment the plaintiff's counsel began by referring to the objection 
which had been made to the wife's testifying, and was proceed- 
ing to argue from it that an inference against the truth of the 
testimony of the defendant should be drawn. The counsel for 
the defendant objected to this line of argument; but the Court 
overruled the objection, and the counsel for the plaintiff pro- 
ceeded with his argument, dwelling mainly upon the failure of 
the defendant to call his wife as a witness. We think the ac- 
tion of the Court was proper. Where it is in the power of a 
party to call a witness who can corroborate or disprove his 
statements, his failure to call such a witness is a legitimate sub- 
ject of comment to the jury. Such a case falls within the 
scope of subdivision 6 of section 2061 of the Code of Civil 
Procedure, which provides that " evidence is to be estimated 
not only by its own intrinsic weight, but also according to the 
evidence which it is in the power of one side to produce, and 
of the other side to contradict." See, also, Gray v. Burk 
(1857), 19 Tex. 228. The non-production of evidence in such 
case is a circumstance from which the jury may draw an infer- 
ence of fact. If this is so, it is permissible to counsel to ask 
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them to draw such inference ; and it is a matter of every-day 
occurrence for counsel to make such arguments. The case is 
not similar to that of a person accused of crime; for the statute 
expressly provides, with reference to cases where the prisoner 
does not testify, that " his neglect or refusal to be a witness 
cannot in any manner prejudice him, nor be used against him 
on the trial or other proceeding :" Pen. Code, §1323. Now, 
in the present case, the wife was perfectly competent to be a 
witness if the defendant had consented. The slanderous words 
having been alleged to have been spoken to her, she could 
have corroborated or disproved his statements ; and the cir- 
cumstances excluded any idea that the communication was in 
fact confidential. He exercised much ingenuity to avoid ad- 
mitting that she was his wife. His failure to consent was the 
sole reason she could not testify ; and under the circumstances 
we think that the case falls within the rule above stated, and 
that the failure to give his consent was a subject of comment 
to the jury. It is to be observed that there was no ruling of 
the Court upon the admissibility of the testimony, the witness 
having been withdrawn before a ruling was made; and there 
was no attempt to argue against the justice of the law, or to 
induce the jury to disregard the law, and it is therefore unnec- 
essary to express an opinion as to what would have been the 
result, had such circumstance existed. Moreover, we are not 
to be understood as saying that in every case in which a party 
fails to produce a witness, such failure may be commented on 
to the jury. The fact sought to be inferred may not be an 
issue in the case, (Fletcher v. State (1874), 49 Ind. 124), or 
may not be proper for the consideration of the jury: Rudolph 
v. Landwerlen (1883), 92 Id. 34. The whole subject of the 
latitude to be allowed counsel in argument, rests very much 
in the discretion of the trial court, and an exercise of such 
discretion should not be disturbed, except in a clear case. The 
other points do not require special notice. We do not see any 
contradiction in the instructions. The charge of the Court 
seems to have correctly presented the case to the jury. We 
think that the defendant had a fair trial, and we therefore ad- 
vise that the judgment and order appealed from be affirmed. 
We concur : Belcher, C. C; Foote, C. 
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Per Curiam. For the reasons given in the foregoing opin- 
ion the judgment and order appealed from are affirmed. 

McFarland, J., {concurring) I concur in the judgment; 
but I am not prepared to say that there would have been a 
publication, if, at the time the slanderous words were spoken 
by defendant to his wife, he had been living with her in the 
friendly and confidential relation which usually exists between 
husband and wife. 



Except in an early case in New 
York, in a city court, where it was said 
that the delivery of a libel by the au- 
thor to his wife is privileged, ( Trum- 
bull v. Gibbons (1818), 3 City H. Rec. 
(N. Y.) 97), the main question in the 
principal case has not heretofore arisen 
in our courts. Mr. Odgers states that it 
has never arisen in England, "proba- 
bly because in every such case there 
has been an immediate and undoubted 
publication of the same slander or an ex- 
aggerated version thereof by the wife 
to some third person, for which the 
husband would be equally answerable 
in damages and which would be easier 
to prove ;" adding that, in his opinion, 
such a communication would enjoy the 
same privilege as that which is supposed 
to attach to matters divulged by a 
Roman Catholic to his priest, underthe 
seal of confession : Odgers on Libel and 
Slander, 153. But the Supreme Court 
of California, in the principal case, 
takes a different view ; s. c, 28 Ameri- 
can Law Register, 125; and this 
opinion is somewhat strengthened by a 
decision of the Supreme Court of North 
Carolina, in a case decided in the same 
month. 

This was a prosecution for criminal 
slander under the North Carolina code, 
for charging a woman with inconti- 
nency. The words were spoken to the 
prosecuting witness, the defendant's 
wife being a short distance away. On 
the trial, the defendant's counsel asked 
for an acquittal, on the ground that the 



" legal entity " of the wife being 
merged, " husband and wife are one 
person," and, therefore, words spoken 
by the husband in the presence of the 
wife are protected ; and " assuming 
that the supposed defamatory words 
were spoken in the hearing of a third 
person," the wife is not such a person, 
within the meaning of the law ; and if 
she were such a third person, the fact 
that she was " a short distance off," is 
not sufficient to prove that she heard the 
defamatory words. The Court over- 
ruled the objection ; and, on appeal, its 
ruling was sustained, Davis, J., saying: 
" We are unable to see the force of this 
objection. The words spoken were not 
of a gentle and confidential character 
between husband and wife, but spoken 
in a loud tone, which could have been 
heard a long way off; and, besides, it 
appears from the testimony in behalf of 
the defendant, that a negro woman was 
near, and that the witness, John Lytle, 
was in hearing, though he testified that 
the language used by the defendant was 
different from that charged by the pros- 
ecutrix :" State v. Shoemaker S. Ct. 
N. C, Dec. 18, 1888. 28 American 
Law Register, 190. 

Defamatory words are not actionable 
until they are published, and by publi- 
cation is meant the putting of the 
slander before one or more persons 
other than the plaintiff. To slander a 
person to his face, is not actionable, un- 
less some one overhears it ; nor is it, to 
send an enclosed letter, containing de- 
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famatory matter, to the plaintiff : Cooley 
on Torts, 193 ; Lyle v. Clason (1804), I 
Cai. (N. Y.) 581 ; Spaits v. Pound- 
stone (1882), 87 Ind. 522 ; Mcintosh v. 
Maiherly (1848), 9 B. Mon. (Ky.) 119; 
Broderick v. James (1871), 3 Daly 
(N. Y.) 481 ; Desmond v. Brown 
(1871), 33 Iowa, 13. Aliter, where 
one is prosecuted criminally and not 
sued: State v. Avery (1828), 7 Conn. 
266. A proprietor of a newspaper 
cannot be found to have published a 
libel, unless it is proved to have been 
read, as well as printed and sold: 
Prescott v. Tousey (1 884), 50 N. Y. 
Super. Ct. 12. 

But to constitute a publication the 
libel need not be made known to the 
public generally ; it is sufficient if it be 
made known to a single third person : 
Adams v. Laiuson (1867), 17 Grat. 
(Va.) 250. 

To shout defamatory words where no 
one can hear them, is not a publication 
of them; but if any one is within hear- 
ing, it is no defence that the defendant 
did not intend them to be heard by the 
person: Shepherd v. Whitaker (1875), 
L. R. 10 C. P. 502. Nor is it a publi- 
cation to speak them to the person de- 
famed, even though the place is a pub- 
lic one, if no other person hears them : 
Sheffilly. VauDeusen (1859), 13 Gray 
(Mass.) 304. It is no publication of a 
slander to speak it in a foreign language, 
which no one present understands : 
Keene v. Ruff (1855), I Iowa 482. 
To prove the publication of a libel written 
in German, it must be shown that it was 
read by some one other than the plain- 
tiff who understood German : Mielenz 
v. Quasdorf (1886), 68 Iowa 726; 
K. v. H. (1866), 20 Wis. 239. But 
this does not apply to a libel printed in 
a foreign language : Palmer v. Harris 
(1869), 60 Pa. 156. 

The publication must be made by 
the defendant. If the party to whom 
the slanderous words are spoken, or the 



written libel is sent, being the one de- 
famed, gives it to the world, the de- 
fendant is not responsible : Fonville v. 
M'Nease (1838), Dudl. (S. C.) 303. 
But the words are actionable, although 
spoken when no one else is present, to 
one who knows them to be false and 
who does not repeat them until after 
action is brought : Marble v. Chapin 
(1882), 132 Mass. 225. And an in- 
junction of secrecy by the defendant to 
witness, is no defence : McGnuan v. 
Manifee (1828), 7 T. B. Mon. (Ky.) 314. 

To have a libelous writing in one's 
possession is no publication : Odgers, 
*IS2 ; neither is it to post up a libelous 
placard, if it is taken down before any 
one sees it : Odgers, *i 53. A defama- 
tory writing is no libel, so long as it 
remains in the possession of the com- 
poser and is seen by no one else ; but 
if he keeps such a paper in his posses- 
sion, he must at his peril see that it 
does not fall into the hands of others; 
if it does, Ihe publication is in law at- 
tributable to him as the party who orig- 
inated the wrong and was the means of 
its becoming injurious : Cooley on Torts, 
281. But Mr. Odgers says (page 152): 
" If I compose or copy a libel and keep 
the manuscript in my study, intending 
to show it to no one, and it is stolen by 
a burglar and published by him, it is 
submitted that there is no publication 
by me, either in civil or criminal pro- 
ceedings. But it would be a publica- 
tion by me, if through any default of 
mine it got abroad, whether through 
my negligence or folly," citing Weir v. 
Hoss (1844), 6 Ala. 881, which seems 
to hold that a publication without the 
author's consent, is no publication as to 
him. 

It is a publication to deliver it to a 
person who would necessarily read it, 
even though it is not proved that in the 
particular case, he did read it ; as de- 
livering a newspaper to a revenue com- 
missioner to stamp it : R. v. Amphlet 
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(1825), 4 B. & C. 35 ; or a manuscript 
to a printer : Baldwin v. Elphinston 
(1775), 2 W. Bl. 1037; Trumbull v. 
67Mo«j (1818), 3 City H. Rec. (N. Y.) 
97 ; or to send a libel by telegraph : 
Whitfield v. R. Co. (1858), E. B. & E. 
115; Williamson v. />*«• (1874), L. 
R. 9 C. P. 393 ; or by postal card : 
Robinson v. /<?«« (1879), 4 L. R. Ir. 
391. Where A., by mistake, directed 
and posted a libel on B. to B"s em- 
ployer, instead of to B., this was held a 
publication: Foxy. Broderick (1864), 
14 Ir. C. L. 453. So where A. wrote 
a libelous letter to B., but showed 
it lo C. before posting it : Snyder v. 
Andrews (1849), ° Barb. (N. Y.) 43; 
M'Combs v. Tuttle (1840), 5 Blackf. 
(Ind.) 431. So, where the defendant 
knew that the plaintiff's letters were 
always opened by his clerk in the morn- 
ing and sent a libelous letter addressed 
to the plaintiff, which was opened and 
read by the plaintiff's clerk, lawfully 
and in the usual course of business, this 
was held a publication by the defendant 
to the plaintiff's clerk : Delacroix v. 
Thevenot (1817), 2 Slark. 56. So, 
where the defendant, before posting the 
letter to the plaintiff, had it copied, this 
was held a publication to his own clerk 
who copied it : Kecne v. Ruff (1855), 
1 Iowa 482. Where, however, though 
a third person may have had an oppor- 
tunity of reading the libel, if he actually 
did not, it is no publication : Odgers, 
*I53- It is no publication by one who 
picks up and delivers a sealed letter, 
the contents of which are unknown to 
him: Fonville v. M'A r ease (1838), 
Dudl. (S. C.) 303. So, where a person 
wrote a letter and gave it to another 
to deliver folded, but not sealed, and 
the messenger delivered it to the plain- 
tiff without reading it, it was held no 
publication: Chutterbuck v. Chaffers 
(18 1 6), I Stark. 382; Day v. Bream 
(1837), 2 Moo. & R. 54. A communi- 
cation of a slander on a man to his 



wife, is a publication : Wenman v. Ash 
(1853), 13 C. B. 836; or to any mem- 
ber of his family : Miller v. Johnson 
( l8 75). 79 HI- 58. It is a publication 
to give it to the agent of the plaintiff: 
Brunswick v. Harmer (1849), HQ- B- 
185. As soon as the manuscript of a 
libel has passed out of the defendant's 
possession and control, it is published 
as to him. Thus a letter is published 
as soon as posted, and in the place 
where it is posted, if it is ever opened 
anywhere, by any third person : Ward 
v. Smith (1814), 6 Binn. (Pa.) 749; 
Clegg v. Laffer (1833), 3 Moo. & 
Sc. 727; Warren v. Warren (1834), 
1 C. M. & R. 250; Shipley v. Tod- 
hunter (1836), 7 C. & P. 680. 

The publication of a libel is suffi- 
ciently proved when it appears that a 
letter in the handwriting of the defen- 
dant, containing the libel, was found in 
the house of a neighbor of the person 
libeled, and by such neighbor and a 
third person opened and read : Swinbdle 
v. State (1831), 2 Yerg. (Tenn.) 581; 
A letter stating that the writer had heard 
of a slanderous report, is admissible in 
evidence to prove the circulation of the 
report, and may be read for that pur- 
pose, the handwriting of the person 
being proved ; but it is not admissible 
to prove that the defendant had propa- 
gated the report : Schwartz v. Thomas 
(1795), 2 Wash. (Va.) 167. Evidence 
that a newspaper came from the defen- 
dant's office and was one copy of an 
edition of the same date, is proof of 
publication : State v. Jeandell (1854), 5 
Harr. (Del.) 475. 

Distributing newspapers containing 
libelous matter and receiving money 
for them by an agent, is sufficient evi- 
dence of publication : Respublica v. 
Davis (1 801), 3 Yeates (Pa.) 128. 
Where a witness swore that he was a 
printer, and had been in the office of 
the defendant where a certain paper 
was printed, and saw it printed there. 
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and the paper produced by the plaintiff 
was, he believed, piinted with the types 
used in the defendant's office, it was 
held prima facie evidence of the publi- 
cation by the defendant : Southwick v. 
Stevens (1813), 10 Johns. (N. Y.) 443. 
So, where the libel was published in a 
newspaper printed in another State, but 
which usually circulated in a particular 
county in Massachusetts, and the num- 
ber containing the libel was actually 
received and circulated in the given 
county, this was held conclusive evi- 
dence of a publication within the coun- 
ty: Commonwealth v. £tanding(l82$), 
3 Pick. (Mass.) 304. 

The entry of the resolution of ex- 
communication from membership in a 
church on the minute book of the ses- 
sion, and the exhibition of it to the 
members for their signatures, does not 
constitute a publication : Landis v. 
Campbell (1883), 79 Mo. 433. Where, 
pending prosecution of a criminal charge 
against A., defendant wrote to A.'s 
father, stating that he was reliably in- 
formed that the prosecuting attorney had 
been bribed to release A. on considera- 
tion of the father employing, him on a 
contingent fee in a suit against defen- 
dant, this was held a sufficient publica- 
tion: Young v. Clegg (1883), 93 ^ n< l- 

37'- 

Where the only publication is one 
brought about by the plaintiff's own 
act, it has been held that this is not suf- 
ficient to give the right of action ; on 
the principle of the maxim, volenti non 
Jit injuria. Damages cannot be recov- 
ered for the repetition of slanderous 
words spoken by another, whether true 
or false, when such words were repeated 
by the defendant, at the request of the 
plaintiff: Haynesy. Le/and (1848), 29 
Me. 233; Sutton v. Smith (1850), 13 
Mo. 120; King v. Waring (1808), 5 
Esp. 13; Smith v. Wood (1812), 3 
Camp. 323; Warr v. Jolly (1834), 6 
C. & P. 497 ; Weatherston v. Hawkins 



(1786), I T. R. no; Hopwoodv. T!iom 
(1849), 8 C. B. 291; J-'onvillev. M'Nease 
(1838), Dudl. (S. C.) 303; Nott v. 
Stoddard (1865), 38 Vt. 25; Heller v. 
Howard (1882), n Bradw. (111.) 554. 
Contra, Duke of Brunswick\. Harmer 
(1849), 14 QB. 185; which holds that 
where the words have been previously 
uttered, suit may be brought on a repe- 
tition sought by plaintiff. And in Grif- 
fiths v. Lewis (1845), 7 Q- B - °°» Lord 
Denman, C. J., said : " Injurious words 
having been uttered by the defendant 
respecting the plaintiff, the plaintiff was 
bound to make inquiry on the subject. 
When she did so, instead of any satis- 
faction from the defendant, she gets only 
a repetition of the slander. The real 
question comes to this, does the utter- 
ance of slander once, give the privilege 
to the slanderer to utter it again, when- 
ever he is asked for an explanation ? It 
is the constant course when a person 
hears that he has been calumniated, to 
go with a witness to the party who he 
is informed has uttered the injurious 
words and say, " Do you mean, in the 
presence of witnesses, to persist in the 
charge you have made?" And it is 
never wise to bring an action for slan- 
der, unless some such course has been 
taken. But it never has been supposed 
that the persisting and repeating the 
calumny in answer to such a question, 
which is an aggravation of the slander, 
can be a privileged communication; 
and in none of the cases cited has it 
ever been so decided." Where, within 
six months before suit brought, the de- 
fendant said concerning the words 
alleged to be actionable, but which were 
barred by the statute, " I never denied 
what I have said and I will stand up to 
it," this was held not a repetition of 
what he had previously said, and that 
an action could not be sustained thereon : 
Fox v. Wilson (1856), 3 Jones (N. C.) 
485. So, where the plaintiff, after re- 
cei ving a libelous letter from the defen- 
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dant, sent for a friend of his and also 
for the defendant, and then repeated 
the contents of the letter in their pres- 
ence, and asked the defendant if he 
wrote that letter, the defendant, in the 
presence of the plaintiff's friend, ad- 
mitted that he had written it, this was 
held no publication by the defendant 
to the plaintiff's friend: Fonville v. 
M'JVease(i838), Dudl. (S. C.) 303. 

The testimony given by a witness on 
a trial, in which he acknowledged the 
uttering of certain words to be slander- 
ous, cannot be proved as an admission, 
in a subsequent action for slander 
brought against him : Osborn v. Forshee 
(1871), 22 Mich. 209. 

Proof that the words were spoken to 
plaintiff, or in his presence, need not be 
made ; it suffices to show that they were 
spoken to a different person : Ware v. 
Cartledge (1854), 24 Ala. 622. Where 
a letter containing a libel is sent sealed, 
and the writer subsequently states in the 
presence of witnesses that he had got a 
certain person to write it for him, and 
that he had signed his name to it and 
kept a copy, and also states what the 
contents were, but does not produce the 
copy, this is a sufficient publication : 
Adams v. Lawson (1867), 17 Grat. 
(Va.) 250. 

The moral or intellectual character of 
the person in whose hearing the slander 
is uttered, is irrelevant : Sheffill v. Van 
Deusen (1859), 13 Gray (Mass.) 304. 
John D. Lawson. 

San Francisco, Cal. 



Communications to attorneys-at-law 
physicians and clergymen are often 
privileged, when made in the course of 
a specific retainer or confession : see 
Leading Article, January, 1889 (xxviii. 
A. L. R. 1), and State Statutes (Id. 16- 
21). 

Communications to a prosecuting at- 
torney by a person enquiring whether 
the facts communicated make out a case 
of larceny for a criminal prosecution, are 
absolutely privileged: Vogel v. Gruaz, 
no U. S. 311 (abstract of same case, 
xxiii. A. L. Reg. 273). 

So, communications to a body of citi- 
zens, respecting the character of a. 
nominee for judicial office, are privi- 
leged, unless there is actual malice: 
Briggs v. Garre/t, xxv. A. L. R. 493; 
Spiering v. Andrae, xviii. Id. 186; 
though, if false, and published in a 
newspaper, the editor cannot invoke the 
privilege : Bronson v. Bruce, xxv. Id. 
509, and note. 

Communications made during an in- 
terview, sought by the accused and his 
friend, with the defendant, are privi- 
leged : Billings v. Fairbanks, xxiii. A. 
L. Reg. 549. 

There is no privilege attached to 
slanderous words spoken privately to 
one who knows them to be false and 
does not repeat them until after the 
action is brought: Marble v. Chopin, 
xxii. A. L. Reg. 78. 

Privilege depends upon public policy r 
note to Munster v. Lamb, xxiii. A. L. 
Reg. 19-25. J. B. U. 



